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Purpose of Writing Regulations  

 When you are writing laws you are testing words to 
find their utmost power….[T]hey have to make 
things happen in the real world, and…they only work 
if people believe in them.  If your law exacts a 
penalty, you must be able to enforce it—on the rich 
as well as on the poor.  Hilary Mantel, Wolf Hall, p. 533 

•  You are writing for posterity – be clear and 
concise.   

•  Document the legislative history and intent, so the 
future will understand why you did what you did. 



Questions 

 
 
 

What are YOUR issues? 



What is an ordinance? 



People Problems  

�  Planners write documents without understanding or 
addressing legal issues; 
¡  Let’s streamline!  Let’s avoid public hearings – even if statutorily 

required!  Let’s approve only what we like, without defined criteria, even 
if we have not been delegated the power to do so! 

�  Lawyers write documents without understanding the planning 
issues. 
¡  Let’s ignore the real world planning consequences for our city, and draft 

a complex code that only attorneys can read and understand!  Words not 
pictures!  Kill trees!  What is planning anyway? 

�  Parties look at ordinances differently 
¡  Neighbor: Of course the code cannot mean that, when applied to the 

property next door to me! 
¡  Landowners (or their attorneys): Of course the code always allows 

whatever I want, you just have to be flexible enough to read it that way! 
�  Don’t be afraid to update your documents.  Don’t let the code 

become embalmed.  May upset entrenched interests. 



Word Problems 

�  Ambiguity over the meaning of words 
�  Ambiguity in sentence structure 
�  Inconsistency between different sections or codes 
�  Inconsistency between policy and practice. 
�  Ordinance language is too short. 
�  Ordinance language is too long. 
�  Definitional problems.  Use consistently throughout. 

Incorporate appropriately from code or plan. 



Drafting Goals 

�  Planning documents that are clear and understandable to 
¡  Elected officials   
¡  Neighbors 
¡  Engineers 
¡  Other agencies 

�  That are internally and externally consistent;  
�  That implement the desired policy outcome; 
�  That are enforceable; 
�  That have no—or few—unintended consequences; 
�  That survive legal challenges. 

o  City attorneys 
o  Developer attorneys 
o  Surveyors 
o  A reviewing court 
o  Permit clerk 

o  Planners 
o  Managers 
o  Enforcement 
o  Inspectors 



When Drafting, Remember 

¡ Embrace clarity and consistency. 
¡ Understand the real purpose and  desired outcome. 
¡ Determine a logical outline for regulations. Follow 

the flow of the development process. Avoid 
“where’s Waldo”. 

¡ Use active voice. 
¡ Draft clear standards. 
¡ Maintain clear lines of legislative and 

administrative decision making. 
¡ Avoid vague terms, ambiguity. 
¡ Codified findings and whereas clauses. 
¡ Charter limitations. 



When Drafting, Remember 

�  What is the goal or issue to be addressed? Understand the 
policy behind an ordinance.  Affects legal analysis 
¡  Does city have the authority?  Is it a proper public purpose?  What is the 

governmental reason for the regulation?  Staff report is key. 
�  Who are the audience or users of the document? 

¡  Council/Mayor/City Manager 
¡  Public, stakeholders 
¡  Staff and city legal/prosecutors 

�  Who should draft ordinances?  Ultimately, it’s a dance. 
¡  Which do you prefer?  Spend an extra month and pay $10,000 for legal 

review up front or pay $50,000 to defend the lawsuit and fix the 
ordinance under court supervision for two years? 

¡  It can take twice as long to fix something as to do it right the first time. 
¡  The pros and cons of forms. 

�  Discuss the draft with all affected entities.  
¡  Work sessions 
¡  Brief entities involved 



Clear Drafting 1—Words to never use 

Don’t be lawyerly.  Eliminate these words from your 
vocabulary: 

÷ Same 
÷ Said 
÷ Such 
÷ And/or (“a barbarism sired by indolence and 

dammed by ignorance”) 
÷ Herewith, hereas, herein, hereafter, insofar 
÷ Shall (may use sparingly, should define)  Must 

or will is better 
÷ Etc. (Really??? Vagueness) 



Clear Drafting 2--Definitions 

�  Many terms in land development may have multiple 
meanings or multiple interpretations. 
¡  If a defined term is also generally used, make sure the difference is 

clear.  
¡  More than one definition may apply in an entire code. 

�  Check consistency with other code sections. 
�  Define only words that are actually used in the text. 

Source: Planners’ Dictionary from APA. 
�  Define only words that need to be defined. Plain 

meaning. Presumption of validity. 
�  Don’t assume everyone knows what you mean or intend. 

Avoid jargon. 
�  Technical and precise terms necessary for regulations of 

property involving fundamental rights, where court is 
skeptical and presumes discriminatory intent. 



Undefined Term 

Texas court case:   
“All required parking lots for commercial use shall 

meet the following requirements:  
�  Be paved with concrete or other impervious surface 

to the thickness required in Table A,  
�  Be striped in accordance with the City’s design 

standards, and  
�  Contain at least 20% of the total lot area of 

green space.”  



Result: Court found this was compliant.   
“Green space” not defined.   

Many judges don’t understand planning, zoning and land use. 



Final Words on Definitions 

�  Let common usage define terms where appropriate. 
(plain meaning rule) 

�  Don’t include definitions for words not used in the 
ordinance 

�  Keep substantive requirements out of the 
definitions! 



Clear Drafting 3—To be brief or not to be brief—
that is the question 

�  Use fewer words.   
 
�  Except when you need more words to be clear. 
 
�  Short concise sentences.  Subheadings.  Subsections. 



Planning consultant draft 

Nonresidential uses with loading docks and delivery 
entrances that front a Collector Street or Arterial 
Street shall require the Developer to erect a 
minimum ten-foot (10’) tall masonry screening wall 
to screen views of loading docks and loading spaces 
intended for tractor/semi-trailer delivery.  



Questions 

 Nonresidential uses with loading docks and delivery 
entrances that front a Collector Street or Arterial 
Street shall require the Developer to erect a 
minimum ten-foot (10’) tall masonry screening wall 
to screen views of loading docks and loading spaces 
intended for tractor/semi-trailer delivery.  
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As revised 

�  Loading docks or delivery entrances that front on a 
Collector or Arterial Street must be screened from 
view from the public right-of-way by a minimum ten 
foot (10’) tall masonry wall. 

�  Numbers 
¡  “ten” vs. “10” vs. “ten (10’)”   
¡  FAR and other complex calculations – what about a typo?  

Very opaque and hard to catch.  Let someone with fresh eyes 
test it. 



Clear Drafting 4—Proofread 



Clear Drafting 4—Proofread 
  



Proofread 

�  Read it out loud. 
�  Have someone else read it. 
�  Pay attention to the red and green squiggly underline 

in Word—it identifies misspellings, grammar issues.  
But use judgment on whether to follow its advice. 

�  Consider changing your Word dictionary. 
�  Consider using pictures or graphs. 



Re-read before adoption 

 “The director shall approve an [Air Hazard Area] 
permit application for a proposed structure…only if 
the final FAA determination for the proposed 
structure is a “No Hazard to Air Navigation” a “Does 
Not Exceed”, or an “Exceeds but Okay” 
determination.” 

 
 Run a hypothetical case through the process and 
standards.  See what is missing, what is out of order. 



Clear Drafting 5--Internal consistency 

  



Unintended consequences 

�  No structure may be placed closer than 7 feet to a 
side yard lot line.   

�  “Structure” = Something constructed or built…or 
composed of parts joined together.”  

�  A fence is composed of parts joined together. 
�  Therefore a fence is a structure. 
�  A fence may not be placed on the property line. 

÷ Mertz v. City of Elgin, Grant County,  
2011 ND 148, 800 N.W.2d 710 (N.D. 2011). 



Common Problems 

�  Using another city’s regulations without tailoring it 
to your city’s needs.  

�  The limits of Google and municode “all” searches. 
¡  One size does not fit all. 
¡  State enabling laws and terminology vary. 

�  Ordinances drafted by commission or staff, or 
developers, with little or no input from an attorney. 
¡  Ultimately, an ordinance is a legal document. 
¡  Attorney has to look at the city’s interests: weigh policy goals 

with legal risks 
¡  Use of numbers and formulas 



Drafting Tips 

�  Start with the end in mind: consider the adoption 
schedule early. 

�  Start with writing style and numbering guidelines. 
�  Write in plain English. 
�  Define terms that need to be defined. “Streamlined” 

or “simple” is not always better, legally, if it leaves 
out important information. 

�  Walk through the ordinance with staff to make sure 
it works and is clear. Think IMPLEMENTATION and 
ENFORCEMENT.  Will counter staff understand it? 



Consider…   

�  General repealer clauses: repeal specific ordinances. 
�  All forms and ordinances: Inconsistencies between 

Code Chapters, required forms, policy documents, 
and the ordinance. 

�  Drafters’ imaginations will never match the creativity 
of those who wish to find the loophole. BUT TRY to 
catch them all! 

�  The benefit of extensive recitals and legislative 
history. 

�  Administrative interpretations 



Involve your enforcement staff 

 
 The authority to regulate is 

meaningless without the 
ability to enforce it.  



  

Questions 


