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Customary Use Doctrine



Public and Private Beach Boundaries



Customary Use Doctrine in Florida

Daytona Beach, 1896, Fourth of July

• “No part of Florida is more 
exclusively hers, nor more properly 
utilized by her people than her 
beaches.  And the right of the public 
of access to, and enjoyment of, 
Florida’s oceans and beaches has 
long been recognized by this Court.”   
City of Daytona Beach v. Tona-
Rama, Inc., 294 So. 2d 73, 75 (Fla. 
1974).



• “The beaches of Florida are of such a character as to use and 
potential development as to require separate consideration 
from other lands with respect to the elements and 
consequences of title.  The sandy portion of the beaches are of 
no use for farming, grazing, timber production, or residency—
the traditional uses of land—but has served as a thoroughfare 
and haven for fishermen and bathers, as well as a place of 
recreation for the public.  The interest and rights of the public 
to the full use of the beaches should be protected.”  (Tona-
Roma at 77).

City of Daytona Beach v. Tona-Rama, Inc.



• “If the recreational use of the sandy area adjacent to mean 
high tide has been ancient, reasonable, without interruption 
and free from dispute, such use, as a matter of custom, should 
not be interfered with by the owner.  However, the owner may 
make any use of his property which is consistent with such 
public use and not calculated to interfere with the exercise of 
the right of the public to enjoy the dry sand area as a 
recreational adjunct of the wet sand or foreshore area.”  
(Tona-Rama at 78).

City of Daytona Beach v. Tona-Rama, Inc.



City of Daytona Beach v. Tona-Rama, Inc.

• “This right of customary use of the dry sand area of the 
beaches by the public does not create any interest in the land 
itself. . . . The rights of the owner of the dry sand area may be 
compared to the rights of a part-owner of a land-locked 
nonnavigable lake.”  (Tona-Rama at 78).

• “The general public may continue to use the dry sand area for 
their usual recreational activities, not because the public has 
any interest in the land itself, but because of a right gained 
through custom to use this particular area of the beach as they 
have without dispute and without interruption for many 
years.”  (Tona-Rama at 78).



City of Daytona Beach v. Tona-Rama, Inc.

• The Florida Supreme Court found public had a right of 
customary use of the dry sand area of that specific tract of 
land.

• The Florida Supreme Court held that customary use is 
established where the “recreational use . . . has been ancient, 
reasonable, without interruption and free from dispute.”

• Does not create interest in the land itself, i.e., not an easement.

• Now referred to as “customary use doctrine” in Florida.



• Trepanier v. County of Volusia, 965 So. 2d 276 (Fla. 5th DCA 2007)

• “To establish a customary right, we do not suggest that the 
County must prove that cars, horses, or other modes of 
transportation have customarily traversed and parked on 
Appellants' specific parcels of property.  Rather, we read 
Tona–Rama to require proof that the general area of the 
beach where Appellants' property is located has customarily 
been put to such use and that the extent of such customary 
use on private property is consistent with the public's claim of 
right.”  (Trepanier at 290).

• When showing customary use, the historic use does not need to 
be specific to the parcel at issue; instead, the use must be within 
the “general area” of the beach where the parcel is located.

Customary Use Doctrine in Florida Expanded



Other States/Territories Recognizing Doctrine of Custom

• Hawaii

• Texas

• Idaho

• Rhode Island

• The Virgin Islands



























































Lawsuits Filed Against Walton County

1. A Flock of Seagirls, LLC v. Walton County -- Federal Court.

2. Alford v. Walton County -- Federal Court.

3. Goodwin v. Walton County -- Federal Court.

4. Rosemary Beach Property Owners Association, Inc. v. Walton 

County -- State Court.
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Lawsuits Filed Against Walton County

5. Seaside Town Council, et al. v. Walton County -- Federal Court.

6. Valentines Heights, LLC v. Walton County -- Federal Court.

7. Blessey v. Walton County -- Federal Court.



Federal Court Decision in Alford Lawsuit

• ALFORDS CONTENDED THAT THE COUNTY DID NOT HAVE THE LEGAL AUTHORITY TO 
ADOPT ITS CUSTOMARY USE ORDINANCE BECAUSE ONLY A COURT COULD DETERMINE 
WHETHER CUSTOMARY USE EXISTS ON BEACHES.

• COUNTY ARGUED THAT THE COUNTY’S HOME RULE POWERS AUTHORIZED THE COUNTY 
TO ADOPT A CUSTOMARY USE ORDINANCE.

• FEDERAL DISTRICT COURT JUDGE ROGERS AGREED WITH THE COUNTY, CONCLUDING AS 
FOLLOWS:
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In this case, the County’s Customary Use Ordinance primarily
recognizes, regulates, and protects what the County has found to be a
longstanding recreational public use of Walton County beaches. ECF No.
71-1. The Ordinance is expressly based on the County’s legislative
research, analysis, and testimony confirming that customary use had
applied to all beaches in Walton County since before 1970 and “since
time immemorial,” and notes that the doctrine of customary use is
recognized by the Florida Supreme Court’s decision in Tona-Rama.
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Although broadly declaring a purpose to protect the public’s recreational
customary use right, the Ordinance does not usurp the court’s function by
precluding individual property owners from seeking a judicial resolution
where the property owner disputes the existence of the custom in the area
of beach surrounding and including their private property.

To be sure, Florida values its sandy beaches different from other land.
Florida law is equally clear that the right of customary use can be regulated
but disputes regarding the existence of the right in any particular “general
area of the beach” are fact-intensive inquiries that must be judicially
resolved considering proof of the elements identified by the Florida
Supreme Court in Tona-Rama, i.e., whether the use is “ancient, reasonable,
without interruption and free from dispute”. This longstanding
appreciation for Florida beaches, articulated by the Legislature and the
Florida Supreme Court alike, and the absence of legislation limiting a
county’s authority to regulate the public’s recreational customary use, leads
the Court to conclude that a county does not act outside the bounds of its
home rule authority in adopting an ordinance that recognizes and regulates
customary use.

Federal Court Decision in Alford Lawsuit









Walton County Is Utilizing the New Statutory Process

• Mailed Notice of County Commission Meeting scheduled for September 8, 2018, to 
approximately 4,700 people and corporate entities -- costing approximately 
$35,000.00.

• Several hundreds of people attended the September 8 meeting BUT due to some 
parcels being missed, the County Commission had to reschedule the hearing.

• Mailed Notice again -- costing approximately $35,000.00.

• On November 3, 2018, the County Commission conducted a lengthy public hearing 
and voted unanimously to adopt a “Formal Notice of Intent to Affirm the Existence of 
Recreational Customary Uses on Private Property.”



Walton County Is Utilizing the New Statutory Process

• On December 11, 2018, the County filed a “Complaint for Declaration of Recreational 
Customary Use” in Walton County Circuit Court.

• Mailed Notice of filing the Complaint -- costing approximately $35,000.00.

• Hundreds of people and corporate entities have moved to intervene as Defendants.

• Initial Court Hearing on Motions to Intervene is scheduled for February 18, 2019.



Thank You!


